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371¢2r / ORDER

PER S.S. GODARA, JM :

This Revenue’s appeal for AY 2018-19 arises against the
NFAC, Delhi’s order dated 17-05-2023 passed in case No.
ITBA/NFAC/S/250/2023-24/1052902100(1) in proceedings under

Section 250 of the Income Tax Act, 1961, in short ‘the Act’.

Heard both the parties at length. Case file perused.



ITA No.803/PUN/2023
Jaikishan Textile Traders LLP

2.  The Revenue pleads the following substantive grounds in the

instant appeal:

Grounds of Appeal

1.

On the facts and the circumstances of the case and in law,
the Ld.CIT(A) erred in deleting the addition of
Rs.29,61,06,768/- made u/s 68 of the I.T. Act, on account of
unexplained cash credit raised during the year without
appreciating the fact that the assessee failed to prove the
nature and source of the capital introduced by the partners.

On the facts and circumstances of the case and in law the
Ld.CIT(A) erred in disregarding the fact that the assessees
submission were found not satisfactory by the
AO(Assessment Unit) which is why a final opportunity was
given to the assessee vide notice dated 26.03.2021 in
response to which the assessee made not submissions.

On the facts and circumstances of the case and in law, the
Ld.CIT(A) erred in not considering that the nature and
source of the capital introduced by the individual partners
remain unexplained inspite of various opportunities given
to the assessee.

On the facts and in the circumstances of the case and in
law, whether the Ld.CIT(A) is justified in holding that the
evidences/documents produced before him would not
constitute additional evidences under Rule 46A as the same
were not produced before the AO.

The appellant craves leave to add, alter, amend, modify any
of the grounds or raise any other grounds at the time of
proceedings before the ITAT, which may be granted.
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3. Ld. CIT-DR next takes us to the CIT(A) / NFAC’s lower
appellate discussion reversing assessment findings making section
68 addition of Rs.29,61,06,768/-; and that too, after allegedly
admitting the assessee’s additional evidence, in violation of rule

46A of the Income Tax Rules, 1962 as follows:

“6.Adjudication:

| have gone through the appellant's submission and the AOQO's
reasoning for the assessment order making the impugned additions.
The appellant has let in undisputable evidence that all the documents
relevant to the issue on hand have already been submitted to the AO
during the course of assessment. The appellant also submitted that
ground 1 may not be pressed if ground no 2 is adjudicated on merits

It is beyond doubt that the LLP came into existence only during the
previous year relevant to the assessment year. The preexisting
business of the present partners of the LLP were carrying on the
business as proprietary concerns earlier and therefore the capital
balances in the erstwhile proprietary business have been integrated
into the books of accounts of the LLP. As these documents were
already proved to have been submitted to the AO, they would not
constitute additional evidence under Rule 46A. On careful
consideration of the documentation filed as part of appellant's
submission, the impugned addition was not warranted and therefore
the AO is directed to delete the same.

Ground No2 is allowed on merits and Ground no 1 not being insisted
in that event.

Therefore, this appeal stands allowed.”

This leaves the Revenue aggrieved.
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4. Ld. CIT-DR has vehemently reiterated the Revenue’s
pleadings in the foregoing substantive grounds seeking to revive

the Assessing Officer's action.

5.  The assessee’s case on the other hand is that he had not filed
any additional evidence; whatsoever, before the CIT(A) / NFAC
much less than that violating rule 46A of the Income Tax Rules. It
has filed a detailed paper book running into 474 pages with due
certification that all the relevant material had indeed been placed
on record before the lower authorities. We raised a specific
question as to whether the assessee had filed any reply explaining
the source of the impugned credits during the course of assessment
or not. Mr. Singte has taken us to pages 466 onwards running up
to page 474 between 13.10.2019 to 12.04.2021. He next refers to
the Assessing Officer's corresponding show cause notices as well
to this clinching effect. It is lastly submitted by the assessee’s side
that even the Assessing Officer's assessment itself is very far in
coming to the conclusion that the amount herein of Rs.29.61 crores

assessed u/s 68 came by way of capital introduction by its twin
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partners Shri Prakash Jaikishan Vyas and Shri Vikas Jaikishan
Vyas to the tune of Rs.5,34,10,500/- and Rs.24,26,96,268/-;
respectively. It seeks to buttress the point that the assessee / LLP
has been established only in the relevant previous year and
therefore, once the impugned sum forms capital introduced by its
partners, no section 68 addition could be made in its hands as per
Kapil Alcotech LLP vs. DCIT, ITA No0.557/PUN/2024, order
dated 09.08.2024.

“41. We have heard the rival arguments made by both the sides,
perused the orders of the Assessing Officer and Ld. CIT(A) / NFAC
and the paper book filed by both the sides. We find the Assessing
Officer in the instant case made addition of Rs.1,18,82,797/- being the
capital introduced by Shri Harleensingh Sethi on the ground that the
assessee could not substantiate the creditworthiness of the partner
with necessary material evidence for capital introduction. We find the
CIT(A) / NFAC sustained the addition, the reasons of which are
already reproduced in the preceding paragraphs. It is the submission
of the Ld. Counsel for the assessee that an amount of Rs.1,18,82,797/-
was transferred from CC account of Satyam Spirit Pvt. Ltd. on
01.06.2019 and despite giving full details the CIT(A) / NFAC has
sustained the addition which is not correct. It is also his submission
that the capital contribution of partner cannot be added u/s 68 of the
Act. We find merit in the alternate submission of the Ld. Counsel for
the assessee. The Hon’ble High Court of Gujarat in the case of PCIT
vs. Vaishnodevi Refoils & Solvex (89 taxmann.com 80 (Guj) has held
that on account of introduction of capital by the partner, addition, if
any, can be made in the hands of the partner and not in the hands of
the firm. The relevant observations of the Hon’ble High Court read
as under:

“8. In the facts of the present case, when the assessee has
furnished the details with regard to the source of the capital
introduced in the firm and the concerned partner had confirmed
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such contribution, the assessee had duly discharged the onus
cast upon it. Thereafter, if the Assessing Officer was not
convinced about the creditworthiness of the partner who had
made the capital contribution, the inquiry had to be made at the
end of the partner and not against the firm. The controversy
involved in the present case, therefore, stands squarely covered
by the decision of this court in the case of Commissioner of
Income-tax v. Pankaj Dyestuff Industries, rendered on 6.7.2005
in Income Tax Reference No.241 of 1993.”

42.  Respectfully following the decision of the Hon ble High Court
of Gujarat in the case of PCIT vs. Vaishnodevi Refoils & Solvex
(supra), we hold that the addition, if any, on account of introduction
of capital by the partner can be made in the hands of the partner only
and not in the hands of the firm. The order of the CIT(A) / NFAC on
this issue is accordingly set aside and the Assessing Officer is directed
to delete the addition. Thus, the ground of appeal No0.10 is
accordingly allowed.”

6. We have given our thoughtful consideration to the foregoing
vehement rival submissions and find no merit in the Revenue’s
substantive grounds raised in the instant appeal. We wish to
emphasize here that not only the impugned sum(s) has been
credited by the assessee’s partners in its books as capital
introduced not assessable u/s 68 but also we do not find any
additional evidence filed by the assessee before the CIT(A) /
NFAC which could violate rule 46A of the Income Tax Rules,
1962. We conclude in these peculiar facts and circumstances as

well as in light of the foregoing judicial precedent(s) that the
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CIT(A) / NFAC has rightly deleted the impugned addition made by

the Assessing Officer in assessee’s hands. Ordered accordingly.

7. This Revenue’s appeal is dismissed in above terms.

Order pronounced in the Open Court on 15" October, 2024.

Sd/- Sd/-
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